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Legal Issues in Contract Management 

Abstract: 

The practical legal issues in contract management is explained in this case with reference to 

decision making hurdles in contract drafting. The issues of liquidated damages and force 

majeure are dealt with in this case. The case would be ideal for contract management course 

as well as legal aspect of business courses.  

The casual meeting between Mohan, a purchase manager with his junior manager and the 

manager from contract team led to discussion on the recent issues the public sector company 

they work is facing in the contract management arena.  Mohan highlighted how their company 

is facing issue relating to repeated delay from the supplier side and this is leading to issue of 

their commitment to the clients not being met. The manager from the contract team, clearly 

mentioned that the Liquidated Damages clause in the General Conditions of Contract provision 

help in ensuring these issues are tackled.  Mohan suggested to the manager from the contract 

team to increase the Liquidated Damages amount by increasing the percentage of contract value 

charged as LD. Mohan also suggested increasing the cap of Liquidated Damages from the 

existing 5% of total contract value as provided in their company contract template would be a 

better idea.   

But manager from contract team was agitated at the suggestion from Mohan and mentioned 

that the contract cannot be used as tool for pressurising their suppliers and contractors and 

mentioned that legally it may not be a possible approach. Mohan was not convinced with the 

statement and further pursued to understand the legal issues pertaining to liquidated damages. 

But the manager from contract team was not free to explain and mentioned that during another 

meeting they can discuss about the same. The junior colleague of Mohan (who recently joined 

the organisation) asked Mohan about the Liquidated Damages clause and sought his help in 

understanding the relevance of liquidated damages.  

With the aim of explaining the concept of liquidated damages in a better manner to his junior 

colleague and also clarify his own doubts Mohan approached his friend who works as a legal 

consultant. After the discussion, Mohan was provided the case of ONGC v Saw Pipes1, a land 
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mark case decided by the Supreme Court of India in 2003. The brief-facts and details of the 

case are provided below:  

Facts2: ONGC has entered into a contract with Saw Pipes for procuring casing pipes. 

Saw Pipes was not in a position to deliver the casing pipes on time. The steel material 

supplier to Saw Pipes was affected by Steel Mill strikes in Europe. Hence Saw Pipes 

could not provide the casing pipe on time to ONGC and requested extension of time of 

contract. Saw Pipes requested for an extension of 45 days time for execution of the 

order in view of the reasons beyond its control. By a letter, the time for delivery of the 

pipes was extended by ONGC with a specific statement that the amount equivalent to 

liquidated damages for delay in supply of pipes as per the contract would be recovered 

from the Saw Pipes. Saw Pipes was against the recovery of liquidated damages.  

Dispute reached the Supreme Court of India. Saw Pipes was trying to argue that unless 

the exact monetary loss could be determined, the damages cannot be claimed. ONGC 

contended that once a pre-determined liquidated damages clause is agreed upon, the 

exact monetary loss need not be proved. The relevant clause of contract is provided 

below:  

“11. Failure and Termination Clause/Liquidated Damages:- 

Time and date of delivery shall be essence of the contract. If the contractor fails to 

deliver the stores, or any installment thereof within the period fixed for such delivery 

in the schedule or at any time repudiates the contract before the expiry of such period, 

the purchaser may, without prejudice to any other right or remedy, available to him to 

recover damages for breach of the contract:- 

(a) Recovery from the contractor as agreed liquidated damages are not by way of 

penalty, a sum equivalent to 1% (one percent) of the contract price of the whole unit 

per week for such delay or part thereof (this is an agreed, genuine pre- estimate of 

damages duly agreed by the parties) which the contractor has failed to deliver within 

the period fixed for delivery in the schedule, where delivery thereof is accepted after 

expiry of the aforesaid period. It may be noted that such recovery of liquidated damages 
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may be upto 10% of the contract price of whole unit of stores which the contractor has 

failed to deliver within the period fixed for delivery, or 

(e) It may further be noted that clause (a) provides for recovery of liquidated damages 

on the cost of contract price of delayed supplies (whole unit) at the rate of 1% of the 

contract price of the whole unit per week for such delay or part thereof upto a ceiling 

of 10% of the contract price of delayed supplies (whole unit). Liquidated damages for 

delay in supplies thus accrued will be recovered by the paying authorities of the 

purchaser specified in the supply order, from the bill for payment of the cost of material 

submitted by the contractor or his foreign principals in accordance with the terms of 

supply order or otherwise. 

(f) Notwithstanding anything stated above, equipment and materials will be deemed to 

have been delivered only when all its components, parts are also delivered. If certain 

components are not delivered in time the equipment and material will be considered as 

delayed until such time all the missing parts are also delivered.” 

But this case facts also raised other doubts in the mind of the Mohan regarding the fact that 

since the steel material supplier to Saw Pipes was affected by Steel Mill strikes in Europe, can 

Saw Pipes claim that they are having issues which are beyond their control and treat it as a 

force majeure. Based on this issue, Mohan again contacted his friend who further discussed 

with him on force majeure and gave example regarding the CERC case3.  The case discusses 

about, two private power companies wanting to increase electricity charges of consumers, 

stating that they have additional financial burden due to a force majeure event. This is in 

relation with the Power Purchase Agreements entered into by the power generating companies 

with power distributors. The sudden change in the coal price, especially coal in Indonesia, from 

where power companies are procuring coal is reason for the claim of the force majeure event. 

 

Questions and Points to be Discussed 

 

1) What is damages and liquidated damages in a contract?  

2) Can the damages be pre-determined in a contract?  

3) Can ONGC claim the LD amount for delay in the supply of the casing pipe? Is Saw 

Pipes argument valid?  

                                                           
3 Energy Watchdog v CERC Civil Appeal No 5399-5400 of 2016, Supreme Court of India  



4) Is there any upper limit cap on the LD percentages in B2B contract?  

5) What is force majeure event in a contract?  

6) Should ‘change of law/policy’ be considered as force majeure event? Provide reason 

from the angle of a business manager 

7) How will you draft a suitable force majeure clause for your organisation?  
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